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INTRODUCTION
Despite legal prohibitions on trading by corporate insiders who have material, non-public information, many United States and Canadian firms have implemented private insider trading policies (ITPs) that restrict trading by their executives and other employees. In many cases, these ITPs are more stringent than the host country's insider trading laws. Although insider trad- ITPs implicate an influential empirical claim in the law and economics literature on insider trading, namely that shareholders seldom, if ever, negotiated private contracts banning insider trading when it was legal.
3 Some scholars argue that the historical absence of such contracts proves that shareholders do not object to insider trading and thus the prohibition of insider trading is unnecessary and even efficiency-reducing. 4 One may thus wonder why insider trading laws exist at all, assuming that statutory laws reflect the bargain that private parties would reach in the absence of such laws. 4 Some legal scholars argue that the fact that there were few private contracts prohibiting insider trading in the United States prior to the legal prohibition suggests that firms and shareholders had no desire to restrict insider trading. Id. at 894. From this, they conclude that insider trading is not inefficient. These scholars implicitly dismiss the possibility that shareholders lacked the capacity to negotiate such contracts because of information deficiencies, asymmetric bargaining power, and insider self-dealing. James D. Cox, Insider Trading and Contracting: A Critical Response to the Chicago School, 1986 DUKE L.J. 628, 653-55 (1986); Frank Easterbrook, Insider Trading as an Agency Problem, in PRINCIPALS AND AGENTS: THE STRUCTURE OF BUSINESS (John W. Pratt & Richard J. Zeckhauser, eds., 1991). Thus, they ignore the possibility that the absence of a ban made stock markets and firms less efficient than they otherwise might have been. In addition, contractual restrictions would probably be unenforceable even today absent regulatory intervention. Computerized surveillance is the most efficient means to detect insider trading. Public or quasi-public regulators have access to such technology, but corporations generally are not in the business of trade surveillance, let alone self-reporting of insider trading violations. Before 1934, difficulties in spotting insider trading surely were even greater and efforts to disguise it easier than today. [Vol. 3 may also wonder why firms voluntarily adopt ITPs when insider trading is already illegal, especially if hypothetical private bargaining would permit such trading.
Focusing on the latter question, we can identify at least four reasons why firms establish ITPs. The first and most obvious is that firms may adopt ITPs to demonstrate legal compliance and thus avoid corporate liability, since having an ITP in place may shield a corporation from insider trading liability. 5 This explanation resolves the apparent inconsistency between the claim that firms did not desire to restrict insider trading when it was legal and the fact that many firms privately restrict insider trading now that it is illegal. Second, firms may adopt ITPs to reduce trading costs and thus increase the liquidity of their shares, since evidence suggests that insider trading increases trading costs. 6 Third, firms may adopt ITPs to reduce agency costs, i.e., the costs that arise from the divergence of interests between managers and shareholders and the consequent need for shareholders to monitor managers. 7 Several proponents of insider trading restrictions argue that insider trading distorts managers' and dominant shareholders incentives to the detriment of corporate value and small outside shareholders. 8 The first explanation, the compliance/liability avoidance rationale, does not necessarily imply that firms perceive insider trading per se to be economically harmful. In contrast, the second and third explanations suggest that firms privately restrict insider trading to enhance economic efficiency (corporate performance) and thus challenge the twin claims that shareholders do not dislike insider trading and would not restrict it but for the law. These explanations are not mutually exclusive, and a firm may adopt an ITP for one or more of the foregoing reasons.
A fourth explanation is that ITPs are mere "window dressing", assuming they are costless for firms to enact and publicize. Under the window dressing rationale, firms adopt intentionally toothless ITPs to curry favor with outside investors, who may view insider trading as unfair or inefficient and mistakenly believe that an ITP offers real additional protection. Bettis 
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Private Regulation of Insider Trading 219 adopted them. 9 They find that even in the U.S., where insider trading laws are vigorously enforced, ITPs suppress insider trading. 10 They find that bidask spreads are lower, i.e., liquidity is higher, during black-out periods, i.e., periods in which insiders are forbidden to trade pursuant to an ITP. Their results suggest that U.S. firms adopt ITPs at least partly to enhance corporate performance.
11
Bettis et al. take ITPs as given, however, and do not investigate whether some firms are more inclined to adopt ITPs or to adopt more stringent ITPs than other firms. Roulstone, however, does investigate firm-level determinants of private restrictions on insider trading among U.S. firms and finds that larger firms and firms with greater analyst following (publicity), greater institutional ownership, and past experience of insider trading litigation are more likely to adopt private insider trading restrictions.
12 Like Bettis et al., though, Roulstone does not exploit variation in ITP stringency across firms.
13
In this study, we take the next step and investigate firm-level determinants of ITP stringency. This investigation will, we hope, help shed light on firms' motives for adopting ITPs and thus inform the insider trading debate. We develop and test five hypotheses based on the assumption that firms that face greater costs from insider trading (or greater benefits from restricting insider trading) will be more inclined than other firms to adopt ITPs that are more restrictive than existing insider trading law, which we refer to as supercompliant ITPs. Therefore, we hypothesize that ITP stringency is positively associated with: (1) firm size, (2) a firm's market-to-book ratio, (3) concentrated share ownership/control, (4) firm-specific stock return volatility, and (5) cross-listing on a U.S. stock exchange. We explain these hypotheses in greater detail below.
We investigate our hypotheses using a sample of 181 firms that were included in the Toronto Stock Exchange/Standard & Poor's (TSX/S&P) Index as of December 31, 2005 . The TSX is Canada's largest stock exchange, accounting for over 80% of Canada's equity trading volume between 1987 and 2000, 14 so it is fairly representative of Canadian public corporations. For each firm in our sample, we examine whether the firm has an ITP and the substance of the firm's ITP, if one exists, including whether it is more stringent than Canadian insider trading law. We use firm-specific characteristics to test our predictions about the relative strictness of a given firm's ITP. We
220
Harvard Business Law Review [Vol. 3 are able to test our hypotheses because of interfirm variation in ITP stringency relative to Canadian insider trading law. The Canadian stock market provides a good setting for testing our hypotheses. As we elaborate in greater detail below, insider trading enforcement is relatively lax in Canada. 15 If firms view insider trading as economically harmful, this ought to give Canadian firms an incentive to adopt ITPs, and quite possibly ITPs that are more stringent than Canadian insider trading law, i.e., super-compliant ITPs. Conversely, if firms view insider trading as economically beneficial, lax enforcement ought to create an incentive for Canadian firms to forego ITPs or limit them merely to what the law already requires.
In addition, Canadian firms tend to have more concentrated share ownership, and thus are more likely to have controlling shareholders, than U.S. firms. 16 Controlling shareholders may be able to engage in insider trading more readily than other shareholders because of their ready access to private information.
17 Lax enforcement and a greater prevalence of controlling shareholders suggest that insider trading may be relatively more prevalent in Canada than in the U.S. or some other countries.
Voluntary ITPs are common among firms on the TSX/S&P Index. Ninety-two percent of the firms in our sample have an ITP and 41% of these have an ITP that is more stringent than Canadian law. Our empirical analysis supports several of our hypotheses. Our results suggest that neither window dressing, legal compliance/liability avoidance, nor U.S. regulatory imperialism fully explains Canadian firms' adoption of ITPs. TSX/S&P firms display a range of private approaches to insider trading that roughly correlate, we argue, with the private costs and benefits of restricting insider trading. Thus, our findings suggest that at least some firms wish to control insider trading to enhance corporate performance. Importantly, our results also suggest that influential shareholders oppose insider trading. Our single most robust result is that firms with a greater prevalence of controlling shareholders are more likely to have adopted a super-compliant ITP.
The remainder of the article proceeds as follows. Part I discusses the motivation for this study and briefly reviews relevant literature. Part II describes Canadian law and recommended best practices on insider trading, highlighting the more important differences between the Canadian and U.S. insider trading regimes. Part III presents our hypotheses regarding the kinds of firms that are likely to adopt an ITP that is stricter than Canadian insider 15 Id. Although enforcement appears to have improved in the past five years or so, it was certainly less stringent during the time period of this study. 
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Private Regulation of Insider Trading 221 trading law. Part IV describes our data and empirical methodology and presents the results. We then conclude.
I. MOTIVATION AND LITERATURE REVIEW
Even though insider trading is generally illegal, 18 the debate among legal and financial scholars about whether insider trading ought to be regulated has persisted since the 1960s. What is at stake in the debate is the appropriate allocation of rights to benefit from corporate information. 19 The question that legal scholars pose is whether such rights ought to be available equally to outside investors and corporate insiders (and their tippees), or whether the latter ought to be able to benefit, at least for a period of time, from their privileged access to such information. The fact that insider trading is illegal, at least on the books, in virtually every country with a stock market suggests that lawmakers around the world, unlike some scholars, believe the better policy is to make rights to trade on corporate information more equally available.
20
The debate initially centered on whether insider trading is unfair to public investors not privy to private corporate information. 21 In the late 1960s, the terms of the debate shifted from the fairness of insider trading to its economic efficiency when Professor Manne published his influential book, Insider Trading and the Stock Market, in which he argued that insider trading is efficient and hence desirable. 22 He justified his conclusion by arguing that the ability to engage in insider trading motivates insiders to be more entrepreneurial and leads to more accurate stock prices, i.e., stock prices that reflect all current information about a stock's "true" value and not merely public information. Macey likens this right to a property right in corporate information. Id. However, it is not exactly a property right because insiders cannot summon the law to protect corporate information from others, even when trading on inside information is legal. Likewise, outsiders cannot use the law to monopolize such information. Arrow's characterization of business information as a public good is a more apt description, though like many other public goods some parties are in a far better position to exploit it. 24 Proponents of the intermediate position believe that corporate efficiency would be maximized if regulators allowed firms, shareholders and corporate insiders to contract privately over whether to allow or to prohibit insider trading within a firm. The market, they maintain, will ensure that the appropriate bargain will be struck for each firm, prohibiting insider trading by contract in cases where it is inefficient and allowing insider trading where it is efficient. 25 This theoretical debate resists resolution because, as noted above, insider trading is illegal in virtually every stock market.
Thus, in a departure from the pure Coasian theme, ITPs are adopted in the shadow of insider trading laws. This means that ITPs will tend to be skewed toward greater strictness than existing law because if they are less strict, they add nothing to the law's rigor and may even create legal liability for under-compliant firms. Indeed, U.S. and Canadian ITPs are left-censored, i.e., they are either equally or more restrictive, and are never more permissive, than what the respective insider trading laws require. Still, ITPs are somewhat like contractual choices to prohibit insider trading, except that companies may adopt them unilaterally, i.e., without outside consent, and they may not always spring from direct negotiations between insiders and public shareholders. We aim to understand the firm-level determinants of these quasi-contractual choices in relation to Canadian insider trading law and thereby inform the perennial theoretical debate.
This article contributes to the recent wave of comparative empirical research on insider trading regulation, with a focus on the Canadian stock market, which is heavily influenced by economic and regulatory developments in the U.S. This recent scholarship attempts to understand the efficiency consequences of insider trading laws by exploiting statistical variation in such laws across countries. 26 Thus far, the evidence seems to support the regulatory stance rather than the deregulatory position. Beny, for example, finds that more stringent insider trading laws are associated with more dispersed equity ownership, more accurate stock prices, and greater stock market liquidity. 27 Bhattacharya and Daouk, using data from all coun- tries with stock markets, find that stock market liquidity systematically increased after insider trading regulation was enacted and that the cost of equity fell significantly after the first incidence of enforcement. 28 Bushman et al. find that investment analyst attention, which is widely thought to be beneficial to stock market efficiency, increases after a country enforces its insider trading laws. 29 Beny also finds that insider trading laws are associated with greater corporate valuation among firms with a controlling shareholder in common law countries. 30 Our research also contributes to the recent empirical literature on voluntary corporate governance. The bulk of this literature investigates whether corporate performance is affected by voluntary governance practices. 31 There is relatively less focus on which factors predict a firm's adoption of governance standards. Durnev and Kim, however, examine this issue. 32 They find that investment opportunities, external financing, and ownership structure significantly influence voluntary governance practices and that the strength of their influence depends in part on a country's legal environment. 33 In addition, Anand et al. find that many Canadian firms voluntarily adopt governance practices beyond those required by Canadian corporate law and the number of Canadian firms voluntarily adopting such practices is growing. 34 They also find that it is not only the home country's governance regime that influences the stringency of the governance practices adopted but also the corporate governance standards of the United States, where many Canadian firms seek external finance. 35 Since ITPs are a kind of voluntary corporate governance standard, this article contributes to this literature as well. By exploring the characteristics that lead Canadian firms to adopt super-compliant ITPs, we illuminate the determinants of an important subset of corporate governance rules. 36 Securities laws, including insider trading laws, are enacted and enforced at the provincial and territorial levels, unlike in the U.S. where securities laws are federally enacted and enforced. In this section, we focus on the insider trading law of the province of Ontario, which is home to Canada's deepest capital markets and the Toronto Stock Exchange, and thus governs all of the firms in our sample. However, insider trading law is generally consistent across Canadian jurisdictions.
In Ontario, the basic rules on insider trading are set forth in a statute that regulates both legal and illegal insider trading. 37 In terms of illegal insider trading, "insiders" (a defined class) may purchase or sell securities, provided that their trades are not based on undisclosed (non-public) material information and are reported within ten days from the date of the trade. The relevant legal provision states, "No person or company in a special relationship with a reporting issuer shall purchase or sell securities of the reporting issuer with the knowledge of a material fact or material change with respect to the reporting issuer that has not been generally disclosed." 38 The precise legal elements of illegal insider trading in Ontario are thus: a) a special relationship between the insider and the issuing corporation; b) material fact or material change; and c) not generally disclosed. Tipping, defined as informing any other person of a material fact or material change that is not generally disclosed other than in the necessary course of business is also prohibited under the statute. 39 While Canadian firms are not legally required to adopt an ITP, it is a recommended best practice for them to do so. National Policy 51-201, "Disclosure Standards," contains best practices relating to disclosure, and recommends that firms: (1) appoint a senior officer to approve and monitor trading by all insiders, (2) prohibit insiders and employees from trading while in possession of material non-public information, (3) specify blackout periods (explicit periods during which all trading is prohibited) that apply to insiders, officers and employees, 40 and (4) 40 A blackout period, for example, may extend from one month before the firm's earnings release-the period in which the firm is preparing its financial statements, management discussion and analysis (MD&A) and other material, non-public information-to two days after the firm publicly issues its earnings release-to give the market time to disseminate and incorporate the new information into the firm's share price. See, e.g., Jagolinzer & Roulstone, supra note 5; Roulstone, supra note 12, at 544; Bettis et al., supra note 2, at 197-98, 218. ITPs may also contain a brownout period, a period during which some but not all insiders are restricted
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Private Regulation of Insider Trading 225 employees must apply for approval to trade during blackout periods. 41 While not a recommended best practice per se, firms may also adopt internal (i.e., private) enforcement or disciplinary mechanisms in their ITPs consisting of such measures as unpaid leave, suspension or even dismissal for those who violate the rules. In addition to the foregoing recommended best practices, National Policy 58-201 sets forth various corporate governance guidelines (as opposed to mandatory rules), including a recommendation that boards adopt a "code of business conduct and ethics."
42 Some Canadian firms choose to implement an ITP as part of this code. 43 Although Canadian firms are not required to adopt such a code, once a firm adopts one, it must file the code and disclosure regarding the code's contents is mandatory. However, the firm is not required to include the details of its ITP in such disclosure. Most importantly, the choice of whether to adopt an ITP is ultimately voluntary in Canada. None of the post-Sarbanes Oxley corporate governance legislation implemented in Canada requires firms to adopt an ITP. 44 In addition, relative to other optional corporate governance standards, Canadian securities regulators have not pressed firms to adopt these policies.
45
U.S. insider trading laws differ from Canadian insider trading laws in several respects. First, as noted above, Canadian provincial securities statutes explicitly forbid insiders from purchasing or selling securities based on material information that has not been publicly disclosed. By contrast, in the U.S., Rule 10b-5 of the Securities Exchange Act of 1934 is a general antifraud provision that prohibits the use of "any device, scheme, or artifice" or any "act, practice or course of business" to defraud or deceive "in connection with the purchase or sale of any security." 46 On its face, Rule 10b-5 from trading. For example, an ITP may bar the persons who are part of a "deal team" working on a significant transaction involving the firm from trading until the deal is publicly disclosed. 41 NATIONAL POLICY 51-201 -DISCLOSURE STANDARDS, s. 6.10, available at http://www. osc.gov.on.ca/en/20970.htm.
42 NATIONAL POLICY 58-201 -CORPORATE GOVERNANCE GUIDELINES, available at http:// www.osc.gov.on.ca/en/14206.htm. National Policy statements provide guidance on "best practices" and thus are not meant to be binding on firms. The extent of insider trading regulation that operates through National Policy statements demonstrates the voluntary nature of the Canadian regulatory regime; this suggests that our results may understate the prevalence of voluntary ITPs among Canadian firms to the extent that some firms have such policies but choose not to report them. 43 does not prohibit insider trading. Since the 1960s, however, U.S. courts have consistently interpreted the rule as prohibiting corporate insiders from trading on the basis of material, nonpublic information unless they publicly disclose such information prior to trading. 47 Effectively, then, the basic Canadian and U.S. insider trading prohibitions are the same, even though the U.S. prohibition does not explicitly address insider trading as such. In both countries, insiders may trade their firms' securities if such trading is not based on material undisclosed information. In addition, in both countries, insiders must disclose changes in the ownership of their positions, including all purchases and dispositions of the firm's securities.
Second, short-swing profits are permissible in Canada but prohibited in the U.S. In the U.S., Section 16(b) of the Securities Exchange Act of 1934 requires an insider who buys (sells) the securities of the issuer and sells (buys) them within six months to give the resulting profits to the company. 48 Section 16(b), unlike Rule 10b-5, covers only directors, officers, or stockholders owning more than 10% of the firm's shares. In addition, as a prophylactic rule, Section 16(b) applies regardless of whether an insider trades on immaterial or public information, arguably over-deterring insider trading.
49
In contrast, Canada does not prohibit short-swing profits. Moreover, foreign firms (including Canadian firms) that are cross-listed in the U.S. are exempt from Section 16(b). 50 Third, U.S. and Canadian insider trading laws differ in how they define an "insider." In Canada, the insider trading prohibition applies to individuals who are in a "special relationship" with the reporting issuer. 51 The statutory definition of special relationship in Canadian law is broad and includes a number of persons who would not fall under the U. 48 17 C.F.R. § 240.16b (2011). It is straightforward to see how an insider might profit from buying and then selling her company's shares within a six-month period. A profit will result if she buys the shares at a lower price than the price at which she subsequently sells them. It is less obvious how she might profit from selling and then buying her company's shares within a six month period. A "profit" will result, however, in the form of "loss avoidance," if she sells the shares at a higher price than the price at which she subsequently buys them back. For example, if the insider sells the shares on January 1 for $20 and then buys them back on March 1 for $5, she will have avoided a loss of $15. Another way in which she might profit from a sell-buy transaction is by selling the shares short (i.e., borrowing the shares and then selling them) at the current market price which is higher than the price at which she subsequently will buy them back in order to return the shares to the lender and close the contract. Insiders are prohibited from short-selling in the U.S. 53 Although this definition is not as broad as its Canadian statutory counterpart, U.S. case law articulates a broad range of additional individuals who are subject to the basic insider trading prohibition and who would fall within the Canadian definition of "special relationship." For example, tippees are prohibited from trading in the U.S., even though they are neither insiders nor in any special relationship with the firm. 54 In addition, U.S. case law extends the insider trading prohibition to so-called "constructive" or "secondary" insiders, a class that includes the firm's lawyers, investment bankers, accountants, and others in possession of confidential corporate information. 55 Finally, the misappropriation theory, an American judicial doctrine, extends the insider trading prohibition to persons who do not have a fiduciary duty to the firm or its shareholders, but who have a fiduciary duty to the source of the information. 56 Thus, there is little effective difference between Canada and the U.S. concerning the scope of the basic insider trading prohibition.
Finally, unlike in Canada, it is not a recommended best practice for U.S. firms to adopt ITPs. Nevertheless, U.S. law provides a strong incentive for firms to adopt private codes governing insider trading because under Section 20A of the Securities and Exchange Act of 1934 ("The Insider Trading and Securities Fraud Enforcement Act of 1988") a firm may be held derivatively liable for its employees' illegal insider trading unless the firm can prove that it acted in good faith and did not induce such trading. 57 One way a firm can provide evidence of good faith and non-inducement is to show that it had an ITP in place prior to the alleged illegal trading and that the employees traded in spite of the internal prohibition (e.g., a blackout period). 58 The most important differences between the U.S. and Canadian insider trading regimes concern enforcement. The U.S. has both a longer history and greater intensity of insider trading enforcement than Canada. The Ontario Securities Commission (OSC) conducted its first insider trading prosecution in 1973, while the first U.S. insider trading case occurred more than a dec- 52 Insiders include not only people in a special relationship with the firm but also parties making a takeover bid or engaged in some other proposed transaction with the issuer. Directors, officers and employees are considered insiders, as are individuals who learned of a material fact or change from any of these individuals. Insiders include any person who learns of a material fact or change from anyone described in the statutory definition and who ought to have known that the person from whom she received such information was in a special relationship with the issuer. 61 Two reasons for the difficulty of obtaining insider trading convictions in Canada (especially in quasi-criminal cases brought by the regulator in provincial court) are the relatively high burden of proving scienter 62 and apparent ambiguities in interpreting the applicable materiality standard. 63 Another reason is Canada's relatively thin budget for insider trading enforcement. 64 The U.S. and Canadian comparative insider trading enforcement patterns are consistent with their general comparative securities enforcement profiles. 65 Jackson compares U.S. and Canadian enforcement budgets and staffing levels and "enforcement intensity," which he defines as "the frequency and severity with which a country's legal regime imposes sanctions on capital market participants." He finds that "Canadian enforcement activity is less intensive [in many areas] than U.S. enforcement activity." 66 Between 2002 and 2004, the differences between the two countries were "so huge that they swamp[ed] any possible scaling adjustment [for market size]." 67 While public enforcement activity in Canada has increased in recent years, Jackson reports that it is still lower than U.S. activity even taking into account scaling issues. 68 Jackson's findings suggest that Canadian firms cross-listed in the U.S. face a greater threat of enforcement than non-crosslisted Canadian firms.
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Because of lax public enforcement and the rarity of private enforcement, 69 insider trading has been viewed as being relatively prevalent in Canada. 70 Indeed, McNally and Smith present "large-scale" evidence of insider trading and reporting violations in Canada. 71 Similarly, Bris finds that insider trading profits prior to the public announcement of mergers are the highest in Canada among the 52 countries in his study. 72 Thus, if Canadian firms perceive insider trading as economically harmful, they may be inclined to enact private restrictions via ITPs, particularly super-compliant ITPs, to fill the enforcement gap. We empirically investigate this possibility in Part IV, after presenting our hypotheses and methodology in Part III.
III. HYPOTHESES AND EMPIRICAL METHODOLOGY
Some scholars argue that shareholders do not disapprove of insider trading, claiming that U.S. firms did not voluntarily prohibit insider trading prior to its legal prohibition. 73 While most firms may not have voluntarily prohibited insider trading prior to legal intervention, this history-based argument assumes perfectly efficient markets. However, markets are not perfectly efficient, thus rendering extralegal Coasian bargains over insider trading policy between firms and dispersed public shareholders problematic, if not impossible. 74 Moreover, historical claims aside, the reality is that many U.S. and Canadian firms do show a desire to control insider trading by adopting super-compliant ITPs that supplement mandatory insider trading laws. In the empirical portion of this article, we examine the characteristics of firms that adopt super-compliant ITPs. Our analysis does not directly examine the efficiency of insider trading regulation but does bear on it and suggests, as we explain below, that at least some shareholders may not perceive unregulated insider trading to be innocuous, let alone efficient. 69 Theoretically, shareholders may privately enforce Canadian insider trading legislation by bringing class action lawsuits. Shareholder class actions are rare in Canada, however, mainly because of the rejection of the "fraud on the market" doctrine in Ontario. Carom v. Bre-X Minerals Ltd., [2000] 51 O.R.3d 236 (Can.). Canadian shareholders in theory may also launch an oppression remedy stemming from breach of an ITP by insiders. Corporate statutes in Canadian provinces allow complainants to apply to a court for an order that would remedy any action of a corporation, its affiliates or its directors that is "oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder, creditor, director or officer." To our knowledge, however, such a case (i.e., for breach of an ITP) has never been brought. 70 For the purpose of predicting which firm characteristics are associated with the adoption of a super-compliant ITP, we assume that, other things equal, a firm is more likely to have an ITP that is stricter than what Canadian law requires: (1) the greater the opportunity/incentive for insider trading, (2) the greater the potential costs of insider trading, and/or (3) the greater the potential benefits from preventing insider trading. These assumptions motivate our specific hypotheses, which, in summary form, are that ITP existence and ITP stringency are positively associated with: (1) firm size, (2) a firm's market-to-book ratio, (3) concentrated share ownership/control, (4) firm-specific stock return volatility, and (5) cross-listing on a U.S. stock exchange. Before turning to our data and analysis, we explain these hypothesized relationships in greater detail. 76 Thus, building ITP monitoring and enforcement into organizational procedures will be easier for larger firms than for smaller firms. Third, larger firms tend to have more powerful outside shareholders (e.g., pension funds and other institutional investors) than smaller firms, 77 so insider trading may occur at the expense of more powerful outside interests in the former firms. Finally, larger firms face a higher level of public scrutiny from analysts and the broader investing public than smaller firms.
78 Consequently, they may be more susceptible to negative publicity stemming from the perceived unfairness or potential criminality of insider trading. This can harm a firm's image and its business generally.
Demonstrating compliance with insider trading laws by adopting a super-compliant ITP may make a firm more attractive to investors who know that corporate scandals can lead to sharp falls in share prices, or who fear being on the losing end of inside trades. Relatedly, larger firms may see themselves as business leaders and thus may want to adopt ITPs, since they are considered best practices, especially if they are pressured to do so by institutional investors who tend to be more prevalent among larger firms. We predict that firms with higher market-to-book ratios-stock price relative to book value per share 80 -are more likely to adopt super-complaint ITPs. This is because they tend to have greater asymmetric information and growth opportunities, both of which increase insider trading opportunities. These firms tend to have a greater proportion of intangible assets, like intellectual property, which makes it harder for outsiders to evaluate them and gives insiders a distinct informational advantage vis-à-vis outsiders, thus increasing the potential profitability of insider trading. By contrast, a mature business with a lower growth profile and relatively predictable earnings should present fewer opportunities for insider trading, other things equal. Consistent with Hypothesis 2, Bettis et al. find that insider trading activity is positively related to a firm's market-to-book ratio. 81 Thus, if firms view insider trading as harmful to their interests, they ought to be more inclined to adopt a super-compliant ITP the higher their market-to-book ratio due to greater insider trading opportunities among such firms.
C. Hypothesis 3: Firms with more influential outside investors are more likely to adopt a super-compliant ITP than firms with fewer such investors.
In Canada, large shareholders may be directly or indirectly subject to the insider trading prohibition. First, Ontario law defines a shareholder as an insider if the shareholder owns 10% or more of the firm's voting securities. 82 Thus, 10% shareholders are directly subject to the insider trading prohibition. Second, large shareholders who are officers or directors of the firm are also directly subject to the prohibition by virtue of their officer or director status, even if they own less than 10% of a firm's shares. 83 Finally, large shareholders who are not directly subject to the prohibition are indirectly subject to it by virtue of the fact that insiders are not allowed to tip outsiders, including large shareholders who may otherwise solicit or receive tips from insiders. One could argue that these factors ought to diminish rather than increase corporate efforts to control insider trading via super-compliant 80 A high market-to-book ratio means that the company's market valuation is greater than the value of its assets. Firms with high market-to-book ratios tend to have a greater degree of intellectual property, which is inherently more speculative and thus more difficult to value than physical assets. 81 Demsetz and Bhide argue that concentrated ownership is desirable because large shareholders engage in valuable corporate monitoring, reducing agency costs. However, they must be compensated for their monitoring activities and for the risks of holding undiversified portfolios. Insider trading profits are an efficient way to compensate these shareholders, they argue. 84 Such profits, in the view of these theorists, are not unfair or inefficient windfalls but rather appropriate compensation. Restricting such compensation by prohibiting insider trading will reduce large shareholders' incentives to monitor, 85 by raising the costs and liabilities of active shareholding and monitoring. 86 This implies that firms that value large shareholder monitoring may tend to shun super-compliant ITPs or at least exempt outside controlling shareholders from the policy's super-compliant provisions.
In contrast, Maug cautions that large shareholders may serve their own interests at the expense of minority shareholders if they are permitted to engage in insider trading. 87 He argues that allowing insider trading may lead large shareholders to seek profits not by monitoring managers in ways that advance the interests of most investors but by using private knowledge to expropriate wealth from outside investors. Maug argues that allowing insider trading may enable managers to "bribe" dominant shareholders to forego monitoring the firm when it is performing poorly by sharing private information with them. If the firm's stock is sufficiently liquid, trading on such information will provide greater profits than can be gained through close monitoring and efforts to improve firm performance. 88 Thus, firms with concentrated ownership may desire insider trading restrictions to reduce agency costs and encourage minority shareholders to invest in the firm. Contrary to the prediction that would seem to follow from Demsetz' and Bhide's analyses, this logic implies that firms with concentrated ownership may be more likely to adopt a super-compliant ITP than firms with diffuse ownership, thus pre-committing to restrict trading by 84 Demsetz, supra note 17, at 314, 315; Bhide, supra note 17, at 43-44. 85 Demsetz, supra note 17, at 313, 314; Bhide, supra note 17, at 46-47. 86 
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Private Regulation of Insider Trading 233 dominant shareholders at the expense of minority shareholders. In addition, non-insider controlling shareholders (e.g., institutional investors such as mutual funds, pension funds, and the like) may wish to prevent insider trading to reduce managerial agency costs. The argument that large shareholders would prefer a super-compliant ITP over a merely compliant ITP or none seems more compelling to us for several reasons. First, Bhide opposes insider trading laws as a disincentive to large shareholder monitoring. However, it is not clear that large shareholders are insufficiently diversified such that they must be compensated in the form of trading profits. Many large shareholders are institutional investors for whom diversification is not a serious issue. 89 Second, it would seem that control premia (and incentive pay for officers and directors) provide sufficient compensation for playing a positive role in corporate governance. 90 Third, large shareholders may prefer stringent insider trading restrictions if they are not privy to inside information, which, again, is likely if they are outside investors. In that case, they may often be on the losing end of inside trades. Finally, large outside shareholders are likely to wield considerable influence over rent-seeking insiders who may be opposed to the firm adopting a super-compliant ITP. 91 Given the potential costs of insider trading, moreover, they may wish to go beyond the law by adopting super-compliant ITPs.
92
D. Hypothesis 4: Firms with greater firm-specific stock return volatility are more likely to adopt a super-compliant ITP than firms with less firm-specific stock return volatility.
Firms with a higher degree of firm-specific (or idiosyncratic) volatility of their stock returns relative to the total volatility of their stock returns have a greater flow of firm-specific news into their share prices. 93 These firms are likely to present more profitable insider trading opportunities than firms with relatively lower firm-specific volatility as a share of total volatility. According to Demsetz:
Firm-specific risk . . . is a plausible measure of the profit potential of insider trading . . . . High firm-specific risk firms are those whose fortunes tend to be tied to factors that do not influence 89 There is some ambiguity here, however. On the one hand, because insider trading opportunities are likely to be more plentiful in firms characterized by relatively greater firm-specific risk, these firms will be more prone to adopt a super-compliant ITP, other things equal. In that case, we expect to observe a positive relationship between ITP stringency and firm-specific risk. On the other hand, to the extent that insider trading increases the flow of firm-specific information into stock prices, as Manne and Carlton and Fischel claim, 95 overly restricting insider trading will result in stock prices that reflect less firm-specific information. Firms that think that over time this will harm markets in their stock or other financial instruments may feel they would be disadvantaged by adopting an ITP, especially a super-compliant one. In the latter case, if firm-specific volatility is endogenous to the ITP, we expect to observe a negative relationship between firm-specific volatility ITP strictness.
While cognizant of the potential ambiguity here, we find the prediction of a positive relationship between firm-specific volatility and proclivity to adopt a super-compliant ITP more compelling than the opposite prediction. The positive prediction seems more plausible in light of recent empirical research showing that insider trading laws do not reduce but rather increase the flow of firm-specific information into stock prices. 96 Thus, we hypothesize that greater firm-specific return volatility increases the likelihood that a firm will adopt a super-compliant ITP. 94 Demsetz, supra note 16, at 314-15 (emphasis added). Consistent with this, Demsetz finds a strong positive correlation between insider trading and firm-specific risk. 
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E. Hypothesis 5: Firms that are cross-listed in the U.S. are more likely to adopt a super-compliant ITP than firms that are not crosslisted in the U.S.
The "bonding" hypothesis posits that firms from jurisdictions with weaker shareholder protections have a strong incentive to cross-list their shares into foreign markets with stronger shareholder protections.
97 By bonding themselves to a more stringent regulatory regime, firms may reduce their agency costs and attract greater outside investment. Korczak and Lasfer demonstrate that insiders of U.K. firms cross-listed in the U.S. are less inclined to trade on private information than non-cross-listed U.K. firms because of their dual exposure to U.S. and U.K. insider trading regulations. 98 Furthermore, evidence suggests that firms cross-listed on a stock exchange in a foreign country with a more stringent regulatory regime than the home country's are more likely to adopt super-compliant governance standards than non-cross-listed firms. 99 We expect a similar pattern to hold for voluntary adoption of ITPs among Canadian firms cross-listed into the U.S. because the probability that insider trading laws will be publicly enforced is greater in the U.S. than in Canada and, as noted above, ITPs are a defense to corporate liability in the U.S. Canadian firms cross-listed into the U.S. also face a greater risk of a secondary market class action lawsuits (i.e., private suits) than non-cross-listed Canadian firms. 100 Super-compliant ITPs can be a useful defense to class actions by negating corporate scienter, an element that must be proven in securities class action lawsuits in the U.S. 101 but, notably, not in Canada. Arguably, the more stringent the ITP, the greater the public and private liability shield.
In summary, our hypotheses predict what types of firms, among firms that have an ITP, will have an ITP that is stricter than Canadian insider trading law. 
IV. DATA, EMPIRICAL METHODOLOGY AND RESULTS
A. Data Overview
Our initial sample consisted of firms included in the TSX/S&P Index as of December 31, 2005 . We obtained the list of firms from the Market Data group at the Toronto Stock Exchange. We were able to collect data on 202 of the 206 firms (or 98%) in the index. We then excluded financial firms and income trusts from our analysis, yielding a final sample of 181 firms. 102 Our variables fall into two categories. The first category consists of variables describing whether a firm has an ITP and the features of the firm's ITP, if it has one. The second category consists of various firm characteristics that we use to test our hypotheses. Descriptions of both categories of variables follow.
B. Characteristics of Firms' Insider Trading Policies
Our first task was to determine whether or not each firm has an ITP by referring to the System for Electronic Document Analysis and Retrieval (SEDAR), which is available online, and to firms' websites. 103 If we found evidence of an ITP, we gave the variable ITP the value one and, if not, we gave it the value zero. We could not get reliable data on undisclosed private ITPs. We assume, however, that if they exist they are few in number because they would not play the signaling role of reassurance to outside investors or legal compliance that are probably two important reasons for adopting ITPs.
After determining whether a firm has an ITP, we collected additional information on each ITP. First, we coded whether the ITP is a separate public document or is contained in a published code of conduct or another publicly available document. In some cases, the ITP is described in a required disclosure document, such as an information (or proxy) circular. In other cases, the ITP is referenced but is not described or discussed in the disclosure document.
We also recorded whether the firm's ITP is more stringent than Canadian legal requirements or whether it simply restates Canadian insider trad- 102 In excluding financial firms, we follow standard practice in the corporate finance literature. See, e.g., Rafael La Porta et al., Law and Finance, 106 J. POL. ECON. 1113, 1117, 1145 (1998). We excluded unit trusts because their structure differs significantly from the corporate structure of the other firms in our sample. Specifically, the business of the trust continues in an underlying operating corporation and the trust holds all of the debt of the corporation but exists primarily as an investment vehicle whose governance structure is not regulated by corporate law. 103 The website www.sedar.com contains most of the public documents and information filed by Canadian public companies and investment funds with the Canadian Securities Administrators (CSA) in the SEDAR filing system. See SEDAR Frequently Asked Questions, SEDAR, http://sedar.com/sedar/faq_en.htm (last visited July 3, 2013). SEDAR online is the Canadian equivalent of EDGAR online for U.S. public corporations.
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Private Regulation of Insider Trading 237 ing law. We measure stringency with two variables. Our first measure of ITP stringency is the variable Stringent, which we coded as one if a firm's ITP contains a blackout period(s), provides for the appointment of an internal trading officer or monitor, and/or includes a procedure for employees to apply to trade during the blackout period, none of which is required by Canadian law. 104 If an ITP contains none of these provisions and merely mimics the requirements of Canadian law, we coded Stringent as zero. 105 If an ITP is ambiguous or unclear for any reason (e.g., if the publicly available documents contain only a vague description of the policy or none at all), we code Stringent as a missing value. 106 Our second measure of ITP stringency is whether an ITP contains a clause under which the firm can levy its own (i.e., private) penalties against insiders who have breached the firm's ITP or Canadian insider trading law. If so, the variable Private Penalty equals one and, if not, Private Penalty equals zero.
C. Firm-Specific Characteristics
To test our hypotheses about the kinds of Canadian firms that are likely to have ITPs, we collected the following firm-specific information for each firm: three measures of the firm's size (stock market capitalization, net sales, and total assets); the firm's market-to-book ratio; the number of shareholders who own more than 10% of the firm's voting shares (i.e., the number of controlling shareholders) as a proxy for the likelihood that the firm's large shareholders are outsiders, rather than insiders; the firm's monthly closing stock prices from January, 2002 through December, 2005 (inclusive), which we used to calculate monthly stock returns and the firm-specific volatility of such returns, as described below; and, finally, whether the firm's shares are cross-listed on a U.S. stock exchange. We downloaded the accounting measures and information on U.S. cross-listing from the Standard & Poor's Compustat database, which is available online. To verify our information on cross-listing, we also checked SEDAR and company websites. We calculated the ownership and control variables based on information supplied by firms through their public disclosures (proxy circular or annual information form) that are available on SEDAR. We gathered monthly stock prices from Standard & Poors Compustat. In a few cases, we supplemented these data with stock prices reported by Datastream or Yahoo.com. [Vol. 3
In our multivariate regressions, we also control for a firm's industry, as defined by the North American Industry Classification System (NAICS), to account for the fact that firms in some industries may be more prone to insider trading because of the nature of their assets. For example, firms with a greater proportion of intangible assets relative to total assets ought to be more likely to have ITPs than firms with a lower proportion of such assets because the former firms are characterized by a relatively greater degree of asymmetric information, which increases the opportunities for insider trading. 107 Controlling for industry addresses this issue to the extent that the nature of corporate assets differs systematically across industries.
D. Volatility of Stock Returns
In order to examine the relationship between ITP stringency and firmspecific volatility, we use Roll's methodology for estimating firm-specific stock return volatility. 108 The measure varies from 0 to 1, with a value of 1 indicating that 100% of the variation in a firm's returns can be attributed to firm-specific considerations and a value of 0 indicating that none of the variation in a firm's returns can be attributed to firm-specific factors or, equivalently, 100% of the variation in a firm's returns is explainable by changes in the market return. 109 We describe our data and their sources in Table 2 . Table 3 presents data on the prevalence of ITPs among the firms in our sample. Of the 181 firms in our final sample of TSX/S&P firms, we were able to identify the existence of an ITP for 167 firms (about 92% of the sample). We were unable to identify an ITP for 14 firms (about 8% of the sample). In striking similarity, Bettis et al. find that 92% of their sample U.S. firms have an ITP.
E. Descriptive Statistics
110
As noted, we classify a firm's ITP as stricter than Canadian insider trading law if the policy contains blackout period(s), provides for the appointment of an internal trading officer or monitor and/or consists of a procedure for employees to apply to trade during the blackout period(s). These provisions are optional best practices, not legal requirements in Ontario. In contrast, we classify an ITP as being as strict as Canadian insider trading law 107 Firms with a greater degree of intangible assets have greater asymmetric information because these assets are harder for outsiders to value than tangible assets. 108 
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Private Regulation of Insider Trading 239 (i.e., merely compliant) if it mimics or simply restates existing law. We also determine whether an ITP permits the firm to levy private penalties (e.g., unpaid leave, dismissal, or fines) against insiders who breach the firm's ITP or Canadian insider trading law.) Of the 167 firms we identify as having an ITP, we are able to discern ITP stringency for 146 of them. Of the latter, 76 (or 52%) have a merely compliant ITP, while 70 (or 48%) of them have a super-compliant ITP. In comparison, Bettis et al. find that 78% of their sample U.S. firms have a super-compliant ITP. 111 We are unable to determine ITP stringency for 21 of the firms we identify as having an ITP. In addition, we are able to identify the existence or non-existence of private penalties for 152 of the 167 firms with an identified ITP. 112 The majority of these firms provide for private penalties (112 out of 152, or 74%) . It thus appears that firms, once having adopted an ITP, tend to adopt mechanisms to enforce them. This is some, though not dispositive, evidence that many firms that have ITPs do not necessarily see them as mere window dressing. Table 4 presents cross-tabulations between ITP stringency and private penalties. The data in Table 4 suggest that firms with ITPs that demand more than required by Canadian law (i.e., super-compliant ITPs) are not more inclined to have private penalties for violations than firms with merely compliant ITPs. Consequently, the ITPs of the latter firms may be viewed as more stringent than Canadian insider trading law since they provide for additional penalties over and above the statutory penalties. We address the latter issue in the ordered probit regressions below. Table 5 presents summary statistics for our explanatory variables, i.e., the firm-specific characteristics. As we expected, because they are firms in the TSX/S&P Index, the firms in our sample are very large. Just over twothirds 113 of the firms have a controlling shareholder (i.e., shareholder who owns more than 10% of outstanding shares) and the average number of controlling shareholders per firm is about one, although some firms have several large shareholders. For the firms for which we could determine share ownership of the controlling shareholder(s), such shareholder(s) own an average of 41% of the firm's voting shares, which translates into an average of about 32% of the voting shares per controlling shareholder per firm. 114 The average firm-specific volatility of monthly returns is 92% (i.
changes explain an average of only 8% of monthly return volatility among the firms in our sample).
115 Table 6 compares firm-specific characteristics by ITP strictness -compliant vs. super-compliant. Only the average number of controlling shareholders differs significantly between the two groups of firms. Consistent with Hypothesis 3, the firms with super-compliant ITPs have, on average, a greater number of controlling shareholders than the firms with merely compliant ITPs. The difference is significant at the 1% level. Super-compliant firms also have greater average market-to-book-ratios and firm-specific return volatility than merely compliant firms, in accord with Hypotheses 2 and 4, respectively, but the differences are statistically insignificant. Finally, as predicted by Hypothesis 5, firms with super-compliant ITP are more likely to be cross-listed in the U.S. than firms with merely compliant ITPs. Again, however, the difference is insignificant. Table 7 presents bivariate correlation coefficients for our dependent and explanatory variables. The directions of the relationships between ITP stringency and firm characteristics are generally as seen in Table 6 . However, the correlation coefficients in Table 7 give us an idea of the strength of these relationships. Even when they are significant, which is rare, the strengths of these correlations are low to, at best, moderate, ranging from an absolute value of 0.01 to an absolute value of 0.23. It is interesting to note, however, that the larger firms are more likely (while the firms with greater firm-specific volatility are less likely) to be cross-listed in the U.S.
Our descriptive statistics provide initial insight into the types of Canadian firms that are likely to adopt a super-compliant ITP. They tell a mixed story. Some factors that we hypothesize are associated with super-compliant ITPs show a significant association. The magnitude of the association is often small, however. Moreover, several of the relationships are statistically insignificant. These bivariate relationships may, however, be sharpened when we simultaneously control for possible causal factors. Thus, we turn to our multivariate analysis, which explores the effect of our explanatory variables net of each other.
F. Empirical Methodology
We use two multivariate models to explore the data. Our first approach is an ordinary probit model. 116 The dependent variable, Y equals 1 if the firm's ITP is more restrictive than Canadian insider trading law and 0 if it does no more than match the requirements of Canadian insider trading law. Since the dependent variable is dichotomous, i.e., equal to either 0 or 1, we
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Private Regulation of Insider Trading 241 use a probit model to estimate the conditional probability that it equals 1, that is:
where F is the cumulative distribution function of the standard normal distribution, x is a vector of explanatory variables, and b is a vector of regression coefficients that explain the relationship between the dependent variable and the explanatory variables. The probit model posits that the probability that the dependent variable equals one (i.e., ITP is stricter than Canadian insider trading law) is a function of the explanatory variables, which in our case are the firm-specific characteristics described above. The preceding simple dichotomization of ITP stringency may not quite capture the relative stringency of corporate policies. For instance, a firm with an ITP that does not go beyond Canadian statutory requirements but provides for internal (private) sanctions may nevertheless have a more stringent corporate policy on insider trading than a firm that has similar rules but does not provide for internal (private) sanctions. Or, a firm with a merely compliant ITP that provides for private sanctions may effectively have a more stringent policy than a firm that has a super-compliant ITP but no private sanctions. Thus, in addition to the standard probit analysis described above, we also conduct an ordered probit analysis, to accommodate a more refined ordinal ranking of a firm's ITP policy options. The ordered probit model takes the following form:
where the dependent variable, Y, equals a discrete value between 1 and n, with higher values of Y indicating a more stringent corporate policy toward insider trading. In this model, the probability that the dependent variable equals 1, 2, 3 . . ., or n is again a function of the firm-specific characteristics described above. We describe the ordinal ranking of the dependent variable, which is a function of both formal corporate rules and private sanctions, below.
G. Multivariate Regression Results
As described above, we first estimate an ordinary probit regression for the dependent variable ITP strictness relative to Canadian insider trading law (Y = 1 if ITP is super-compliant and 0 otherwise). The reader will recall that we presented five testable hypotheses predicting ITP existence and stringency; they are summarized in Table 1 . The explanatory variables-log of stock market capitalization, 117 market-to-book ratio, the number of control-[Vol. 3 ling shareholders, firm-specific volatility of returns, 118 and a dummy (0,1) variable if the firm is cross-listed in the U.S.-test Hypotheses 1 through 5, respectively. Table 8 presents the results. The coefficients are reported as marginal effects, calculated at the mean values of the independent variables. 119 In column (1), the results are as follows. There is no support for Hypotheses 1 and 2, as the coefficients on the log of market capitalization and the market-tobook ratio are statistically insignificant (although they are positive as we predicted). By contrast, there is support in column (1) for our remaining hypotheses. Consistent with Hypothesis 3, having a greater number of controlling shareholders is associated with a greater probability of adopting a super-compliant ITP. The marginal effect is 0.20, which implies that increasing the number of controlling shareholders by one is associated with a 20% increase in the probability of having a super-compliant as opposed to merely compliant ITP for the average firm in our sample. The coefficient is significant at the 1% level. Similarly the marginal coefficients on firm-specific return volatility and cross-listing in the U.S. are both positive and statistically significant at the 10% level. These results are consistent with Hypotheses 4 and 5, respectively. The marginal coefficient on cross-listing is 0.19, for instance, which implies that for the average firm in our sample, switching from non-cross-listed status to cross-listed status is associated with a 19% increase in the probability of having a super-compliant ITP.
In column (2), we augment the regressions with three control variables that are likely related to the probability of having an ITP in order to provide a clearer view of the effects of the variables of interest. First, share turnover, a liquidity measure, gives a sense of the ease with which informed traders can hide their informed trades. On the one hand, if insiders may easily hide their trades they may have less fear of liability and thus be inclined not to adopt a super-compliant ITP. On the other hand, if insider trading is viewed as harmful to the firm, higher turnover may increase the likelihood of a super-compliant ITP. Turnover is measured as the number of shares traded divided by the number of shares outstanding.
Second, we control for total return volatility because higher overall volatility may enable insiders to mask their trades more effectively. 120 If insiders are able to mask their trades, other things equal, insider trading will be more profitable and therefore more likely. However, again, we have no a priori directional expectations. Firms with greater total return volatility may be more inclined to restrict insider trading than firms with lower total return volatility because there is a greater chance it will happen. Conversely, a lower danger of discovery and hence scandal may make a firm less likely to
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Private Regulation of Insider Trading 243 adopt an ITP, particularly since insiders who determine whether to adopt an ITP will see a good chance of avoiding detection by external monitors in situations of high total volatility but will have more to fear if there is internal monitoring as well. We calculate the total volatility of monthly returns as the average standard deviation of monthly returns. Finally, we control for the average return on assets, a measure of past performance that may influence the degree of pressure a firm faces to improve its corporate governance.
Other things equal, a firm with poor recent performance may feel greater pressure to adopt a super-compliant ITP as well as other corporate governance measures to allay criticism. Including the additional controls in column (2) reinforces and even augments the results in column (1). The coefficients on the number of controlling shareholders (Hypothesis 3), firm-specific volatility (Hypothesis 4), and cross-listed in the U.S. (Hypothesis 5) do not change, except that they are stronger. Moreover, with the additional controls in column 2, the marginal coefficient (0.05) on the market-to-book ratio becomes statistically significant. Consistent with Hypothesis 2, this result suggests that a one unit increase in the market-to-book ratio results in a 5% increase in the probability of having a super-compliant ITP for the average firm in our sample. In summary, the ordinary probit results support four of our five hypotheses about the determinants of Canadian/TSX firms' adoption of a supercompliant ITP. As noted above, however, our initial categorization of ITP stringency may not fully capture the relative stringency of corporate policies. Thus, we construct a more nuanced ordinal ranking of ITP stringency and use this ranking to estimate an ordered probit model. 121 The dependent variable, Ordered_Stringency, equals 1, 2, 3, or 4 with the value increasing in ITP restrictiveness. Table 9 presents the ordered probit results, where the reported coefficients are standard probit coefficients, not marginal effects. A positive coefficient on a variable implies that an increase in the value of that variable is associated with an increase in the probability of a more stringent ITP (per our ranking). 123 The results in column (1) support Hypotheses 1, 3 and 5. That is, the reported coefficients suggest that the probability of a more stringent ITP (per our ordering) is increasing with firm size, the number of controlling shareholders, and cross-listed status. When we add the additional control variables (return on assets, turnover and total volatility of returns) in column (2), however, only the number of controlling shareholders remains significant at the 1% level.
There are a few possible explanations for the weakness of the ordered probit results as compared to the ordinary probit results. First, the ordered probit model imposes greater restrictions on the data than the ordinary probit model. 124 Second, we suspect that our coding of internal sanctions is plagued by measurement error, thus reducing the precision of our regression estimates. 125 There would be measurement error, for instance, if firms tend to publicize their ITPs, but not corporate mechanisms for privately enforcing them. Third, in the unlikely event that we have measured internal sanctions with few errors, it is possible that our ranking of stringency is incorrect. That would seem to be the case, for example, if having an ITP that is equally strict as the law and an internal enforcement mechanism does not offer a firm much more (e.g., in deterrence or liability avoidance) than Canadian insider trading law already offers, while having an ITP that is stricter than Canadian law, albeit without provision for private sanctions, offers more than existing law. Another possibility is that private sanctions are less relevant than public sanctions because private parties (including firms) are less able to detect insider trading than a public regulator with sophisticated surveillance technology, like the SEC. 126 Harvard Business Law Review [Vol. 3
CONCLUSION
While voluminous, the literature on insider trading provides little empirical evidence on firms' motives for privately regulating insider trading in the context of the near ubiquitous legal prohibition. In this article, we forge new ground by providing empirical evidence on this issue in a market where insider trading laws exist but are not vigorously enforced. Using data on Canadian firms included in the TSX/S&P Index, we attempt to understand the types, and indirectly the motives, of Canadian firms that privately regulate insider trading beyond the requirements of Canadian law in spite of, or perhaps because of, lax public enforcement.
Our empirical investigation supports four of our five hypotheses. 127 In particular, the probability of a Canadian firm having a super-compliant insider trading policy is increasing in such firm's market-to-book ratio, number of controlling shareholders, firm-specific return volatility, and being crosslisted in the U.S. We find that Canadian firms with greater market-to-book valuations and firms whose stock returns exhibit greater firm-specific variation, both of which may imply greater insider trading opportunities, are more likely to have super-compliant ITPs than firms with lower market-to-book valuations and firms whose stock prices are more predictable based on general market trends. We also find that firms with a greater number of controlling shareholders and firms that are cross-listed in the United States, where insider trading laws are more vigorously enforced, are more likely to have super-compliant ITPs.
Our findings have several intriguing implications. First, while we cannot entirely rule out window dressing or the simple proclivity to enact and publicize ITPs, our results suggest there is more to the story than that. If window dressing fully explains ITPs, most, if not all, TSX/S&P firms ought to have super-compliant ITPs because the stronger the policy, the more attractive the window. We find, however, that TSX/S&P firms exhibit a range of organizational approaches to insider trading and that their choices are largely consistent with hypothesized (private) cost-benefit considerations. That is, ITP stringency is associated with firm-specific characteristics that plausibly correlate with latent private costs and benefits of restricting insider trading.
Second, our results are consistent with the compliance/liability avoidance rationale for ITPs. The clearest support for this is our finding that crosslisted firms are more likely to have super-compliant ITPs than non-crosslisted firms, suggesting that the stringent U.S. enforcement regime has a non-trivial extraterritorial effect on Canadian firms. Insider trading laws are more likely to be enforced in the U.S. against corporate insiders and firms, the latter pursuant to a theory of derivative liability, than in Canada. Canadian firms subject to the U.S. securities enforcement regime may shield themselves from liability by adopting ITPs and, we suspect, the more stringent the ITP, the more powerful the legal shield, as a court may be less inclined to disregard a maximal corporate policy than a de minimis one. A cynic may argue, however, that the cross-listing effect demonstrates, at best, that firms will only do what the law requires and, at worst, the "imperialism" of U.S. securities enforcement. 128 But compliance/liability avoidance does not fully explain our results, nor does U.S. regulatory imperialism. In light of the lax Canadian enforcement regime, if compliance/liability avoidance were the sole raison d'être of private insider trading restrictions, we would expect firm characteristics, except cross-listing status, to be insignificant. Yet, as noted above, our data do not show this and cross-listing is not the only factor relevant to ITP existence and stringency. On the contrary, controlling for cross-listing status, we find that several additional firm-specific characteristics that correlate with a firm's risk of insider trading are significantly associated with ITP stringency. This suggests there are reasons for ITP enactment beyond pure window dressing and pure compliance/liability avoidance. We interpret the residual purpose for ITPs as the desire of at least some firms to control insider trading to enhance corporate performance. Seen in this light, the cross-listing effect may reflect voluntary bonding for economic benefits rather than mere compliance/liability avoidance or, worse, U.S. regulatory imperialism.
Third, our (most robust) finding that firms with more controlling shareholders are more likely to have a super-compliant ITP than firms with fewer controlling shareholders suggests that influential shareholders may oppose insider trading. More specifically, influential shareholders may dislike insider trading when others are in as good a position to benefit from insider trading as they are, thereby reducing their trading profits. It also suggests that reality may be more nuanced than Bhide and Demsetz contemplate. 129 In particular, controlling shareholders may prefer collectively tying their hands over competing among themselves for dissipating insider trading profits. Alternatively, consistent with Maug's analysis, 130 some controlling shareholders may be outsiders (e.g., institutional investors) who wish to keep both insider controlling shareholders and managers in check (i.e., reduce agency costs) by prohibiting them from engaging in insider trading. 131 The latter interpreta-[Vol. 3 tion is consistent with Beny's finding of a positive relationship between insider trading law stringency and corporate valuation among firms with a controlling shareholder in common law countries.
132
Finally, this article contributes to the longstanding debate about the efficiency of insider trading regulation insofar as an influential claim in that debate is that firms do not desire to restrict insider trading. We document that some firms do wish to limit insider trading, often beyond what the law requires, and do so voluntarily in an environment where they face relatively little risk of public or private enforcement. Indeed, we think that, on net, our empirical results add to the case made by those who see insider trading as possibly economically harmful. 133 We concede, however, that our data do not prove this. Still, if there are strong negative effects to insider trading bans, as some have argued, nothing about the behavior of the firms in our data suggests this.
Overall, our results may be viewed as supporting the intermediate position in the insider trading debate-i.e., the claim that firms will pursue privately optimal approaches to insider trading. 134 Our findings only partially support the intermediate position, however, because that position suggests that in some cases permitting insider trading may be optimal. Yet, the existence of the insider prohibition means that firms rationally will not choose ITPs that allow insider trading (left censorship), even if it would be privately optimal for them to do so, because such ITPs would violate the law. By contrast, our results call into question the deregulatory position-i.e., the claim that private restrictions of insider trading would never arise in the absence of the prohibition 135 -because they show that many Canadian firms privately restrict insider trading even though they face little threat of insider trading liability. 136 dominant shareholders' ability to profitably trade often depends on their receiving tips from insiders. 132 Beny, Do Investors in Controlled Firms Value Insider Trading Laws? International Evidence, supra note 1, at 291. The results discussed in this article suggest that outside investors may value the protection vis-à-vis insiders, and possibly also dominant shareholders, that strong insider trading laws provide. 133 As noted, our data support several of our hypotheses, which predict ITP stringency on the assumption that insider trading on balance hurts firms and hurts those most vulnerable to insider trading the most. The marginal insignificance of some of our results may result from small sample size, the possibility that our judgments about how our variables would affect the likelihood of insider trading are mistaken, or the possibility that although our judgments about the variables' implications are correct, firms that are more vulnerable to insider trading fail to perceive this. 134 Epstein, supra note 24, at 314; Haddock & Macey, supra note 25, at 1467-68. 135 Carlton & Fischel, supra note 3, at 894. 136 The intermediate position is not fully empirically testable because we cannot observe the left-tail, i.e., whether some firms would privately permit insider trading (if that were the optimal approach for them). We can only observe the right-tail, i.e., that some firms restrict insider trading beyond what the law requires and with varying degrees of intensity. Taking the law as given, however, the data more strongly support the intermediate position than the fully negative (deregulatory) position. We are completely unable to test the fully positive (regulatory) position for the reasons noted above.
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Several important questions for emerge from our study. One question is the identity of the dominant shareholders who appear to have a significant influence upon the adoption of super-compliant ITPs, which is data difficult to obtain. Do these shareholders tend to be insiders or outsiders? If they are outsiders, they are likely to be institutional investors who are better able than dispersed public shareholders to overcome the collective action problem that impedes direct bargaining between corporate insiders and shareholders at large. Whether they are insider or outsiders, what are these dominant shareholders' primary motivations for desiring corporate insider trading policies (along with other corporate governance measures)? Do the motives vary between dominant insiders and outsiders? Another open question concerns the adoption process of corporate insider trading policies. Do corporations adopt them unilaterally to attract external investors (as well as comply with the law) or do such policies emerge from a process of negotiation between corporate policymakers and influential shareholders? Finally, it would be interesting to study both the effectiveness and enforcement propensities of corporate insider policies, to the extent these data are available.
We leave these questions and others to future empirical research. The superscripts b and c denote statistical significance at the 5% and 10% levels, respectively. Standard errors are in parentheses. All variables are described in Table 2 . 
